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ent federal jurisdiction exists in the instant case, and 
therefore, no supplementary relief could be granted. In 
Gibbs, the Supreme Court enumerated bases for finding 
pendent jurisdiction. Where both state and federal issues 
constitute a single “case,'"' then pendent jurisdiction should 
be exercised. (383 U.S., 725). The facts in Gibbs, and the 
procedural framework of that case distinguish it from the 
instant case. In Gibbs, the federal court was presented 
with federal causes of action as well as claims under 

state law. The appeal was before the Supreme Court for 
determination of whether or not the District Court had 
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erroneously heard, and decided, state issues. Procedurally 


ot 


he Gibbs case was an appeal from a trial verdict. Thus 


? 
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the question of jurisdiction, decided by the trial court, 
was properly before the Supreme Court on the appeal. The 


same is true in Hurn v. Oursler, 289 US 238 (1933) and 
a ant Pes ter le al at , 


virtually all of the many cases researched with respect 
to this issue. In each case, the issue of jurisdiction 
was properly reviewable. 
By contrast, in this case, the issue of jurisdiction 
has already been determined. That determination is the 
law of this case. Judge Henderson, in his order granting 
a temporary restraining order (A-29, 30), as well as in 
the decision requesting the convening of a three judge 
panel pursuant to 28 USC 2284 (A-41), concluded that there 


was federal jurisdiction. 


Jurisdiction is also presumed in the decision of the panel 
itself (A-138 through 147). That decision was not appealed, 
and thus the determination as to jurisdiction is the law of 
this case. Federal jurisdiction existed at the time the 
three judge panel acted and continues to exist. There has 
been no change in the issues presented. The basis for 
originally bringing the action may be found in the complaint 
which asserts the denial of due process (A-5, 6, 7); charges 
which are properly before a federal court. The factual 


situation may have changed with time, however no fact which 


can be characterized as "essential" has changed, and, thus, 


the district court should have bound itself to the "law 
of the case." 

The Gibbs case is further distinguisable from the 
instant case by reason of the apparent dichotomy that exists 
in the scate and federal causes of action found in Gibbs, 
and the lack of any such dicotomy in Mr. Kinsell'a case. 

In "Gibbs'' a federal claim was founded on an alleged 
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violation of a federal statute (Taft-Hartley Act) while a 


yarate cause of action was based upon Tennessee contract 
law (383 US 720, 721). The claims arose out of 
same nucleus of operative facts and reflected alternative 
remedies."" (383 US, 728). In the instant case plaintiff 


sither alleges nor attempts to prove his right to any 
fi 


state remedy The right asserted is the right to have the 


federal court which granted the injunction to Plaintiff 


determine the present status of that injunction. 
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Mr. Kinsella, by returning to the federal courts does 


not seek a separate or independent unrelated and subsequent 
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letermination orf a state claim aS was tne case 1n Gibbs, 
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the injunction previously granted to him by the federal 


ourt More analagous to Mr. Kinsella's present procedural 
status than the Gibkts case would be an instance where a 


federal judgment has been rendered and the party in whose 


th 


the judgment was rendered seeks to obtain enforcement 


»9f that judgment in federal court 


This writer has not found a case analogous to the 
instant matter. However srtaini cases do warrant discussion 


in relation to the issues before this court. In Consumer 


cy v. Tucker, 364 F. Supp. 594 (1973) the court considered 

an application for a temporary or final injunction based 

upon a previous three-judge federal panel holding that a 
rovision of state law was unconstitutional. 
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parties, issues of Constitutional Law and essential facts 


were the same as those in the prior case, and, as a result 


he court went on to reach the same conclusion that: 
"The statute held in 1972 by a 
federal court of competent juris- 

diction to be unconstitutional and 

void as to the plaintiffs, includ- 

ing the plaintiffs Consumer Party 

ax Weiner, among other plaintiffs, 

and the class which they then represented 
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the three-judge federal 


the law of this 


oO 


and 


judicata 


ith respect to Specifications 2 and 3 of the charge 
the Panel Report and the Board Determination are as vague 
as Charge No. 1 Charge No. 4 is one of insubordination. 
The only reference within the Panel Report that seems to 


the charge of insubordination (although neither 


nor the term insubordination appears in the 


following: 


ae fact that this incident (the 


The 

Steven Ulmer incident) occurred 

after Mr. Kinsella had been suspended 
without pay for a previous incident, 
provides ample evidence of a worsen- 
ing condition needing immediate 
remedial attention." (A-175). 

79) is totally 


Education determination (A-] 


reference either to insubordination or Cha 


Ic ' The determination of the Board of Education does 
contain a genevalized paragraph referring vaguely to "thes 
actions" (seemingly referring to the incidents alleged in 
Specificaticns 1, 2 and 3), and inferring incompetence, 
concluding "improper conduct", and alluding to a prior in- 
stance of discipline. Yet, when compared to the tests a: 


Merz, and the require- 


forth in United States 


St pra - 


ments of due process found by the three judge panel, the 


4. 


determination provides little f any, of the insight needed 
to "demonstrate compliance with this elementary requirement 
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of due process]. see Kinsella v. Board of Education 


Supp. 60, quoting Goldberg v. Kelly, 397 U.S. 254, (1970). 


It is submitted that there has been a demonstrable 
lack of due process as required by the United States Con- 
stitution. The denia? of due process to Mr. Kinsella is 
a wrong which is properly before the United States District 
Court for the Westecn District of New York, and, based upon 


the facts before the court, supplementary relief was appro- 


priate in this case. This entitlement to minimal due pro- 
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is even more apparent upon analysis of a situation 


where fewer due process rights attach, that of a prisoner 


In Haymes v. Regan, F. 2d » (N.Y.L.S. November 19, 
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1975 (2d Cir., 1975)), this Court stated: 


"To satisfy fundamental due process 
requirements ... the statement of 
reasons should enable the reviewing 
body to determine whether parole has 
been denied for an impermissible 
reason, or indeed, for no reason 

ae alt. .Moreover, it must provide 
the inmate “with both the grounds for 
the esperar to deny him parole. nd 
the sential facts from which 
Scera’ s inferences have been d- 


Mr. Kinsella is entitled to no less. In fact, since it has 
been recognized that "The State of New York is quite pro- 
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tucional in Arnett v. Kennedy, 416 U.S. 134 (1974). 

In the instant case, it is a strange anomaly, but 
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is in the best position to make credibility determinations 
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has never heard or seen the evidentiary facts 
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exclusive care and ustody f the United States Postal Service within the 
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